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1. introduction
New guidance has been published electronically by the DfES supporting the implementation of the Education and Inspections Act 2006 provisions relating to school discipline policies and pupil behaviour.  Part 2 of the guidance is essential reading for governors and headteachers regarding their statutory duties.  Part 3 contains detailed advice for all members of the school workforce regarding their statutory powers to discipline pupils which the Act clarified or newly introduced.  It includes advice about headteachers’ powers to search pupils for weapons, which is a new provision effective from May 2007 established by the Violent Crime Reduction Act 2006 amending and extending the Education Act 1996.  
This summary focuses on key points in Part 3 of the guidance: the non-statutory guidance for headteachers and other school staff relating to specific disciplinary procedures and powers.  
While the guidance aims to help schools understand their overall legal powers and duties it makes clear at the very start that it does not offer a definitive interpretation of the law, which is a matter for the courts.  This is particularly important where the law refers to what is ‘reasonable’ in given circumstances, which remains undefined though indicative examples are provided for guidance.
2. the power to discipline pupils

The Education and Inspections Act 2006 (EIA 2006) changes the legal basis of teachers’ and other school staff’s authority to discipline pupils.  It provides for the first time a statutory power for teachers and certain other school staff to discipline pupils, replacing and superseding the previous legal authority based on the common law principle of the teacher being in loco parentis (in place of the parent).

KEY POINTS 
· Schools have a statutory power to discipline pupils for breaches of school rules, failure to follow instructions or other unacceptable conduct. 

· All teachers and other staff in charge of pupils have the power to discipline. 

· The headteacher may limit the power to apply particular sanctions to certain staff and/or extend the power to discipline to adult volunteers (e.g. a parent volunteering to supervise a football match or help on a school trip).

The power to discipline is applicable to any pupil at a school where education is provided for them, and also to misbehaviour by pupils outside school premises when they are not in the lawful control or charge of a member of staff, so far as this is reasonable (see Section 3 below).
All staff need to be aware of authorisation levels and should be clear about those sanctions they can apply and those which may only be applied by more senior staff.  Temporary staff, student teachers and volunteers (providing, for example, help with educational visits or mentoring support) should be informed of the levels of sanctions they can apply. 
3. regulating pupils’ behaviour outside school premises

Key POints

· Schools have a statutory power to regulate the behaviour of pupils when off school premises and not supervised by school staff. 

· Regulation must be reasonable.  Schools should be clear about the factors they take into account in deciding whether a rule or sanction is reasonable. 

Under the common law, the extent of schools’ power to regulate the conduct of pupils at times when they are not on the premises of the school and not under the lawful control or charge of a member of staff was not fully clear.  The EIA 2006 gives headteachers a specific statutory power to regulate pupils’ behaviour in these circumstances ‘to such extent as is reasonable’.

School policies should set expectations for positive behaviour off the school site.  This includes behaviour on activities arranged by the school, such as work experience placements, educational visits and sporting events; behaviour on the way to and from school; and behaviour when wearing school uniform (if any) in a public place.  The guidance offers a number of factors which schools could consider in deciding what is ‘reasonable’.  However, sanctions or punishments issued can only be applied when pupils are on the school site or under the lawful control or charge of a member of staff.  This means, for example, that a sanction can be applied while a pupil is on a school trip, but not while a pupil is travelling between home and school (but misbehaviour in this case can be subject to disciplinary action in school).
Schools are recommended to establish ways of communicating with parents and others outside school such as shopkeepers, the police, street wardens etc. about the standards expected and how out-of-school misconduct can be reported to the school.  This section of the guidance includes advice relating to the abuse or intimidation of school staff outside school.

4. promoting or rewarding good behaviour
KEY POINTS

· Strike the right balance between a) rewards and sanctions; and b) rewarding consistently good behaviour and rewarding improved behaviour.

· Monitor distribution of rewards by age, ethnicity, gender, special educational needs and disability.

The guidance points out that the headteacher’s legal duties with regard to determining the school behaviour policy include a duty to determine measures aimed to encourage good behaviour and respect.  This section outlines a range of steps that can be taken to recognise and celebrate positive behaviour, and to reinforce good behaviour and positive practice among pupils in policies targeting behaviour in particular areas such as prejudice-driven bullying.

5. punishing poor behaviour: use of disciplinary sanctions
KEY POINTS 
· School staff have a statutory power to impose sanctions. 

· Sanctions must be reasonable and proportionate to the circumstances of the case. 

· Schools should monitor the use of sanctions by age, ethnicity, gender, special educational needs (SEN) and disability.
EIA 2006 confirms and clarifies the right of the school to impose disciplinary sanctions on a pupil when their conduct falls below the standard which could reasonably be expected of them.  Any lawful use of sanctions must be reasonable and proportionate to the circumstances of the case.  In particular, the Act requires that account be taken of the pupil’s age, any special educational needs, any disability and any religious requirements affecting the pupil (see section 9 of this summary). 
Schools are recommended to develop through formal discussion and staff training agreement about scales of severity from low-level to serious misbehaviours, to ensure:

· shared understanding of proportionate and differentiated sanctions; 

· the thresholds for their use; 

· consistency and fairness in the application of sanctions.

This section of the guidance (3.6) contains extended advice about the range of sanctions and procedures that schools could consider; for example: the use of Pastoral Support Programmes identifying precise and realistic targets for a pupil to work towards; the need to document and monitor the sanctions used as a safeguard against legal challenge.  It reminds schools that corporal punishment is unlawful (including the use of force in order to punish).

6. detention

KEY POINTS

· School staff have a statutory power to put pupils aged under 18 in detention after school sessions and on some weekend and non-teaching days. 

· Detentions are lawful if: 

-  pupils and parents have been informed that the school uses detentions as a sanction; and 

-  the school gives parents 24 hours’ notice of detentions outside school sessions.
Section 3.7 of the guidance provides detailed and comprehensive information about what the law now provides for and the factors and considerations that schools need to accommodate in their detention procedures.  This includes, for example, what to do if a pupil walks out of a detention.
In the case of weekend detentions, EIA 2006 strengthens schools’ disciplinary authority by removing the previous requirement to obtain parental consent.  Schools now have the power, if they wish, to require pupils to attend detentions on such days as are permitted by the Act and related Regulations.
7. confiscation

KEY POINTS

· Schools can include confiscation of pupils’ property as a disciplinary sanction in their behaviour policy. 

· To be lawful, confiscation must be a reasonable sanction in the circumstances of the particular case. 

· Decisions about retention and disposal of confiscated property must also be reasonable in the circumstances of the particular case. 

· The Education and Inspections Act 2006 includes a specific statutory defence for school staff who have reasonably confiscated pupils’ property.
The issue of confiscation has for long been highly problematic.  EIA 2006 confirms confiscation as a legitimate action, but still places on teachers a responsibility to demonstrate its justification, if required.  The guidance indicates that teachers have authority to confiscate property ‘in pursuance of a legitimate aim’, defined by the guidance as generally ‘maintaining an environment conducive to learning … which safeguards the rights of other pupils to be educated’.  The guidance says, importantly:  ‘It is for the staff member confiscating to show the legality of the confiscation since he or she has made the decision to interfere with the property.  If authority can be shown, the staff member has a defence to all proceedings against him or her and is not liable for any damage or loss arising.’ 
8. power to search for weapons

Paragraphs 3.8.4 – 3.8.5 of the guidance briefly cover the basic powers of certain school staff to search suspected pupils for knives or other weapons without consent.  This power to search derives from the Violent Crime Reduction Act 2006, which added new provisions to the Education Act 1996.  It only relates to weapons and does not extend to searches for other material such as illegal drugs or stolen property, searches for which should only be done by the police.

The Appendix of this summary reproduces the relevant section (45) of the Violent Crime Reduction Act 2006 verbatim and in full for precise and authoritative information.
9. taking account of individual pupil needs
Section 3.9 of the guidance discusses in detail the factors that may require consideration in order to take account of individual pupils’ needs and circumstances when applying the school’s behaviour policy, regarding, in particular: race, religion and culture; and SEN, disability and the circumstances of other vulnerable pupils.
RACE, RELIGION AND CULTURE
KEY POINTS

· Schools must avoid discriminating against particular racial groups in the application of their behaviour policies. 

· Schools must monitor and assess the impact of their behaviour policy on pupils, staff and parents of different racial groups. 

· Schools should ensure staff are well informed about cultural differences in behaviour and their implications. 

· Schools should support newly arrived pupils in understanding and following the behaviour policy. 

· Schools should take appropriate account of cultural and/or religious needs when developing or reviewing rules related to school uniform and appearance.

In connection with dress codes and appearance, the guidance points to the need to ‘take appropriate account’ of the cultural and/or religious needs of particular pupils, and says ‘In drawing up or reviewing their policies, schools should reach a sensible compromise between the practices of particular minority groups and the need to ensure the health and safety of all pupils, effective teaching and learning, the promotion of a strong, cohesive school identity and harmony between the different groups represented in the school.’   Reference is also made to the forthcoming DfES Guidance to Schools on School Uniform Related Policies, which is currently the subject of consultation until 12 June 2007 [see: http://www.dfes.gov.uk/consultations ].
SEN, DISABILITY AND VULNERABLE PUPILS

KEY POINTS

· Schools must make reasonable adjustments in the application of their behaviour policy to disabled pupils. 

· Schools must make special educational provision for pupils whose behaviour-related learning difficulties call for it to be made. 

· Schools should be alert to the potentially disproportionate impact of the school’s disciplinary framework on vulnerable pupils. 

· Schools should identify at-risk pupils in advance. 

· Schools should plan proactively how the school’s disciplinary framework should be applied for each of these pupils. 

· Schools should ensure that all those in contact with the pupil know what has been agreed. 

· Schools should make sure that every vulnerable pupil has a key person in school who knows them well, has good links with the home, and can act as a reference point for staff when they are unsure about how to apply the disciplinary framework. 

· Schools should ensure that all staff are aware of appropriate referral procedures. 
This section of the guidance (3.9.11 – 3.9.52) is very extensive, running to ten pages and offering a lot of detailed advice.  Much of it is informed by the Disability and Discrimination Act 1995, the Education Act 1996 and the SEN and Disability Act 2001, but the guidance also makes substantial reference to guidance provided by the Disability Rights Commission (DRC)*.  The concluding paragraph (3.9.52) offers a number of practical steps school leaders can take to ensure that the design and implementation of the behaviour policy takes account of both collective and individual needs, as regards vulnerable pupils.

*See: http://www.drc-gb.org/employers_and_service_provider/education/schools.aspx  
[Please note that the different website address link given in the DfES guidance document does not work.]
10. the rights and responsibilities of schools, pupils and parents in ensuring an orderly climate for learning

Part 4 of the guidance offers a view on the kinds of expectations which the school, pupils and parents might reasonably have of one another, and sets out respective ‘rights’ and ‘responsibilities’ in chart form.

11. associated guidance and advice
Links are included at the beginning of the guidance document to a number of websites providing separate DfES guidance on matters such as bullying, the use of force, pupil referral units (PRUs), making reasonable adjustment for disabled pupils, and attendance.
The guidance document can be viewed/downloaded in full or part at: http://www.teachernet.gov.uk/wholeschool/behaviour/schooldisciplinepupilbehaviourpolicies/ 
It is currently only available electronically on this website.
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APPENDIX: Power of Members of Staff to Search School Pupils for Weapons
The following is the exact wording of the law in The Violent Crime Reduction Act 2006 for the benefit of headteachers and others regarding the new power to search pupils for weapons without their consent.
45    Power of members of staff to search school pupils for weapons
   After section 550A of the Education Act 1996 (c. 56) insert- 
   

	"550AA     
	Power of members of staff to search pupils for weapons
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	    (1) A member of the staff of a school who has reasonable grounds for suspecting that a pupil at the school may have with him or in his possessions- 
 

	 
	(a) an article to which section 139 of the Criminal Justice Act 1988 applies (knives and blades etc.), or

	 
	(b) an offensive weapon (within the meaning of the Prevention of Crime Act 1953),

	 
	may search that pupil or his possessions for such articles and weapons.
 

	 
	    (2) A search under this section may be carried out only where- 
 

	 
	(a) the member of the staff and the pupil are on the premises of the school; or

	 
	(b) they are elsewhere and the member of the staff has lawful control or charge of the pupil.

	 
	    (3) A person may carry out a search under this section only if- 
 

	 
	(a) he is the head teacher of the school; or

	 
	(b) he has been authorised by the head teacher to carry out the search.


	 
	    (4) Nothing in any enactment, instrument or agreement shall be construed as authorising a head teacher of a school to require a person other than a member of the security staff of the school to carry out a search under this section.
 

	 
	    (5) A person who carries out a search of a pupil under this section- 
 

	 
	(a) may not require the pupil to remove any clothing other than outer clothing;

	 
	(b) must be of the same sex as the pupil; and

	 
	(c) may carry out the search only in the presence of another member of the staff who is also of the same sex as the pupil.


	 
	    (6) A pupil's possessions may not be searched under this section except in his presence and in the presence of another member of the staff.
 

	 
	    (7) If, in the course of a search under this section, the person carrying out the search finds- 
 

	 
	(a) anything which he has reasonable grounds for suspecting falls within subsection (1)(a) or (b), or

	 
	(b) any other thing which he has reasonable grounds for suspecting is evidence in relation to an offence,

	 
	he may seize and retain it.
 

	 
	    (8) A person who exercises a power under this section may use such force as is reasonable in the circumstances for exercising that power.
 

	 
	    (9) A person who seizes anything under subsection (7) must deliver it to a police constable as soon as reasonably practicable.
 

	 
	    (10) The Police (Property) Act 1897 (disposal of property in the possession of the police) shall apply to property which has come into the possession of a police constable under this section as it applies to property which has come into the possession of the police in the circumstances mentioned in that Act.
 

	 
	    (11) An authorisation for the purposes of subsection (3)(b) may be given either in relation to a particular search or generally in relation to searches under this section or to a particular description of such searches.
 

	 
	    (12) In this section- 
 

	 
	‘member of the staff’, in relation to a school, means- 

	 
	(a) any teacher who works at the school; and

	 
	(b) any other person who, with the authority of the head teacher, has lawful control or charge of pupils for whom education is being provided at the school;

	 
	‘member of the security staff’ means a member of the staff whose work at the school consists wholly or mainly of security-related activities;

	 
	‘outer clothing’ means- 

	 
	(a) any item of clothing that is being worn otherwise than wholly next to the skin or immediately over a garment being worn as underwear; or

	 
	(b) a hat, shoes, boots, gloves or a scarf;

	 
	‘possessions’, in relation to a pupil of a school, includes any goods over which he has or appears to have control.


	 
	    (13) The powers conferred by this section are in addition to any powers exercisable by the member of the staff in question apart from this section and are not to be construed as restricting such powers."
 


Source: http://www.opsi.gov.uk/ACTS/acts2006/20060038.htm
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